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I. INTRODUCTION

On August 11,2005, plaintiffs Overstock.com, Inc.

("Overstock"), Hugh D. Barron and Mary Helburn f,rled suit in Marin

Superior Court. For two years, defendants have successfully delayed the

progress of this litigation by filing an anti-SLAPP motion which was

rejected by the trial court and again rejected by a unanimous decision of the

Court of Appeal. In affirming the trial court, the Court of Appeal applied

well-settled law governing the burden of proof on a plaintiff in responding

to an anti-SLAPP motion. The opinion made no mention of any

disagreement with the holding of any other court and did not claim to

resolve any novel issue of law. Nor is there any longstanding split in

authority that has yet to be resolved

Nonetheless, in the apparent hope of delaying this litigation

for a third year, defendants Gradient Analytics, fnc., James Carr Bettis,

Donn Vickrey and Matthew Kliber (collectively, "Gradient") and Rocker

Partners, LP, Rocker Management, LLC, Rocker Offshore Management

Company, Inc., David Rocker, and Marc Cohodes (collectively "Rocker")

have filed two petitions for review totaling 65 pages of argument in the

hope that the Supreme Court might find a reviewable issue somewhere in

this morass. In order to distill these arguments down to a coherent set of

issues, respondents will submit one ans\Mer to these two petitions.

Because the petitioners cannot cite to any disagreement

among the courts of appeal, petitioners resort to misrepresenting a holding

of the Overstock Court of Appeal in an attempt to invent a purported split.

Specifically, petitioners contend that the "court below held that a plaintiff

need only show that it will probably be able to produce evidence to support

its position, rather than actually submitting evidence that demonstrates a
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likelihood of success." Rocker Br., at 2; accord, Gradient Br., at2-3

(claiming that one standard "requires the plaintiffto submit evidence"

whereas the Overstock court decided to'þait and see" if evidence would be

developed during discovery). starting with this false premise, petitioners

then proceed to hysterical rhetoric about the imminent downfall of the First

Amendment. See, e-g., Gradient Br., at 25 (referring to the ..dangerous

ruling" that will inflict "untold damage" and will "wreak[] havoc,,).

In reality, the Court of Appeal carefully followed precedent,

including the requirement that "a plaintiff opposing an anti-SlApp motion

cannot rely on allegations in the complaint, but must set forth evidence that

would be admissible at trial." Opinion ("Op.,'), at 9. Thus, petitioners,

claim that the Court of Appeal held that a plaintiff need not submit actual

evidence is patently false. The court of Appeal thoroughly reviewed the

evidence actually submitted and found that the evidence, if credited, would

sustain a judgment in plaintiffs' favor.

After inventing this split in the courts to purportedly comply

with California Rule of Court 8.500, petitioners proceed to reargue the facts

at length. This factual rehash is not the stuff of supreme court appeals.

Four judges have examined the facts, and four judges have rejected

petitionersl highly misleading and self-serving characterizations of the

facts. It is also ironic that petitioners insist that the Court of Appeal did not

require acfual evidence at the same time petitioners argue the evidence at

such length with countless references to the record below.

What the evidence shows is that Gradient and Rocker

conspired to publish a flurry of defamatory reports about overstock at the

same time Rocker was building a short position in overstock. Rocker

intended to profit by driving down the price of the stock and paid Gradient

5579N021351676v4



substantial fees for these reports which Gradient allowed Rocker to take

part in writing and editing. Gradient distributed these reports to

institutional investors and the financial media under the guise of being

Gradient's unbiased and objective assessment of Overstock.

Four former employees of Gradient signed declarations

swearing that it was the regular practice of Gradient to allow customers like

Rocker to request, edit and control the timing ofpublications of negative

reports on a company that would be coordinated with the customer taking a

short position in the company's stock. One of the four employees even sat

in on specific telephone calls between the principals of Rocker and

Gradient during which Rocker specifically requested delaying publication

of negative repoits on Overstock so that Rocker could build up a bigger

short position before the release of the reports. Gradient advertised its

ability to "blow up" stocks via these reports as a reason why customers

should pay to purchase them. To further profit, Gradient secretly invested

in companies that were the subject of Gradient's repofs through a related,

but undisclosed, investment company known as Pinnacle Investments.

While petitioners try to stick to a mantra that the reports were

"detailed, critical analysis of an inherently judgmental, technical subject,"

fha fn¡fl¡ ia fhqf fha rennrfo rrnpnrrir¡nnalh¡ qnni¡cp l.ìr¡crcfnnl¿ nf infcnfinnqlh¡tlrv llgt¡¡ ¡ù lr¡g! l¡rv rvl/vrw

falsiffing its financial reporting in multiple concrete ways and call for an

SEC investigation of Overstock based on Overstock's alleged financial

fraud. When Overstock submitted a declaration from its Senior Vice

President of Finance demonstrating the falsity of petitioners' accusations,

petitioners were forced to admit that some of the statements were provably

false (and the declaration proves the other statements are false whether or

not petitioners wish to concede the fact at this time). As for its "detailed,
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critical analysis," Gradient used unqualified recent collegé graduates, not

certified professional accountants, to write its hatchet jobs.

'When the facts are understood, petitioners' effort to wrap

themselves in the First Amendment is unavailing. Market manipulation is

not a value enshrined in the First Amendment. And it requires

extraordinary audacity for petitioners to claim that allowing discovery to

proceed on their market manipulation scheme will prevent nonprofits from

testing consumer products, investigative journalists from reviewing

government budgets, meàical researchers from stopping cancer, and

business journalists from detecting fraud. See, e.g., Gradient Br., at 4-5.

This case should proceed without fuither delay.

il. FACTS

Contrary to Gradient's assertion that the case is based on a

"single declaration" of a "disgruntled former employee," Gradient Bi., at2,

Overstock submitted seven declarations in support of its case and attached

extensive exhibits, including over 50 Gradient reports on Overstock. Four

of the declarations were from former Gradient employees, all of whom

testified to Gradientts practice of working with its clients to manipulate

stock prices.l The declaration of Mr. Antifantis, who has a master's degree

in economics from Fordham, was particularly devastating because he was

present for many. calls between Mr. Vickrey and Mr. Rocker-the editor-in-

chief of Gradient and the principal of Rocker, respectively-as they

coordinated their attack on Overstock.

The Superior Court and Court of Appeal carefully reviewed

t 
See the declarations of Dentetrios Antifantis, Robert Ballash,

Danette Dehnicke and Daryl Smith. (44 1004-13;6A 1654-6A;44 1000-
03;6A 1650.53). Two of them-Mr. Ballash and Mr. Smith-were
terminated by Gradient when they questioned Gradient's business practices.

557900021351676v4



the thousands of pages in the record, and there is no reason for this Court to

grant review simply to pore over all of the facts in the record for a third

time. While the Court of Appeal's opinion ably outlines the facts,

Overstock will review some ofthe facts here to provide context in later

considering petitioners' claim that Overstock is putting a microscope to

'osome minor error or debatable statement" in the petitioners' "serious and

detailed analyses." Gradient Br., at 5.

A. Gradientts Business

Gradient, formerly Camelback Analytics, Inc., publishes

reports, alerts and bulletins that it advertises are "unbiased, independent and

objective analysis of a company's earning quality." Op., at 17. One

product is an "eamings quality analytics (EQA) report" in which it rates

public companies on an'.A" (highest grade) through "F" scale (lowest

grade). Op., at 2. Despite advertising the reports as having been prepared

by Certified Public Accountants and Chartered Financial Analysts,

Gradient in fact relied on recent college graduates to draft the reports who

had no such accounting or financial analysis qualifications. Op., at 5.

While Gradient was publishing research reports it advertised

as "unbiased, independent and objective," the founders of Gradient, James

¡'r^* D^#:^ ^-J Tl^-- \/:^1.-^., -^- ^ L^l-^ G,-á l--^..,- ^- D:--^^l-Vlltl l-rçúLIù ¿llll-¡ l-ltullll Y Mr,rçy r(lll 4 rrguéç Itlll(¡ l\IlVwIl (¡ì) I llul4vrv

Investments Advisors,LLc(;'Pinnacle"). Op., at 5. To cover up the

conflict of interest,t Mr. Vickrey instructed employees not to disclose that

Gradient managed money via Pinnacle, and one Gradient employee in fact

answered one phone on his desk on behalf of Gradient and another on

2 Gradient emplovees were provided a financial bonus that was tied in
part to the performáncé of Pinnacle. (44:1002'll4). Pinnacle's investments
included mbst, if not all, of the companies about which Gradient prepared
"research" reports. (64: 1659 J[25).
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behalf ofPinnacle. Op., at 5-6.

B. Gradient's"Unbiasedrtt'rfndependentt'and
"Objective" Reports

Gradient charged customers an annual base subscription rate

of $25,000 to $40,000 per year to subscribe to Gradient. Op., a2. Gradient

subscribers receive research reports prepared by Gradient, and are also

entitled to have Gradient prepare two "custom reports" on a specific

company, at any time. Op., at 2. Beyond that, subscribers can pay for

additional reports. Op., at2-3.

The Gradient customer would choose whether the report on

the company would be positive or negative. Op., at 4. Gradient and the

customer would discuss the report's contents in detail, and Gradient would

commonly lower the company's grade or otherwise alter the report upon

the customer's request. Op., at 4. Typically a subscriber requesting a

report would supply Gradient with negative information on the company

subject to the request and instruct Gradient to include the infomation. op.,

at3-4.

It was common knowledge at Gradient that customers who

requested negative reports and supplied negative information on a company

either had short positions in the securities of these companies or intended to

take short positions before publication of the reports. op., at 4. Gradient's

negative reports were a key component in the efforts of Gradient customers

to profit from the anticipated depression of the trading price of these

companies' stocks. Op., at 4, Customers would ask Gradient not to

disseminate the report to the public for a specified time period during which

the customer would establish a short position. Op., at 4. Many hedge funds

asked Mr. Vickrey specificalty to delay public release of reports for three to

655790002Í351676v4



seven days while the funds built up short positions. Op., at4-5.

Gradient marketed its report service by use of a "Top Ten"

Iist of stocks that were the subjects of its reports, and that had moved in

price according to the rankings Gradient gave the stocks in its reports. Op.,

at 5. The purpose of the list was to provide potential and current customers

the tracking results to demonstrate Gradient's ability to affect stock

performance. Op., at 5. Gradient also tracked what it called "Blow ups by

Grade." Op., at 5. "Blow ups" were companies w-hich suffered a one-day

price decline of 20Yo or more, or a price decline of more than25Vo over the

course of a week, within 12 months after the publication of a Gradient

report. op., at 5. The "Blow up" report \¡ras a successful part of Gradient's

marketing efforts to short-selling hedge fund clients. Op., at 5.

C. Gradient'sPublicationofthe,,Independent"
Reports

Once the subscriber established its short position in the

targeted company's stock, Gradient's "unbiased, independent and

objective" report was distributed to its customers, knowing that the

customers intended to republish the.reports to third parties who held

positions in the stock and to government regulatory agencies. Op., at 5.

Gradient also permitted financial journalists to review the reports, knowing

that this exposure would provide wider circulation of the content of the

reports. Op., at 5.

Gradient did not disclose (l) that its reports were ordered by

subscribers, (2) that subscribers had advance copies prior to publication, or

(3) that subscribers exerted influence over the content of these custom

reports, including influence over the negative assessment of the company.

Op., at 5. Rocker knew that the reports were being advertised as

557900021351676v4



independent and objective when in fact Rocker was editing them to make

them more negative. Op., at26.

D. Rocker and Gradient's Assault on Overstock

ln2003,Rocker approached Gradient and began requesting

repofs about Overstock. Op., at 6. Gradient's first report on Overstock

issued in June 2003,and three reports followed that year. Op., at7 n.9.

Rocker began establishing short positions in Overstock in February of

2004. Op., at 6. In July 2004,Rocker became a Gradient subscriber.t Op.,

at 6. After July 2004, Gradient issued seven reports on Overstock in the

remainder of that year. Op., at7 n.9. In the first half of 2}}5,Gradient

increased its reporting with a flurry of over 20 negative reports and

ultimately published over 50 negative reports on overstock, which Gradient

made available to the media at no cost. Op., at 7 n.9.

Mr. Rocker, Rocker's principal, was in frequent contact with

Mr. Vickrey concerning Rocker's requests for negative reports on

overstock. op., at 6. Gradient knew that Rocker had a short position in

the shares of overstock. op., at 6. At Mr. Rocker's request Gradient wrote

several'reports on Overstock that graded the company either'oD" or..F.,'

Op., at 6.

Rocker and Gradient discussed the reports on Overstoek io

advance of their publication. Op., at 6. Gradient would send drafts to

Rocker, to which Rocker would respond with suggested changes, including

additional negative information, a more negative perspective or

' Although Rocker states it did not become a Gradient subscriber until Julv
2004, Rocker was requesting negative reports on Overstock beeinnine in '
2003, before Rocker began ðstab=lishine Short positions in Overltock in
2004. (44:1009 fl28). This was consiltent with Gradienr's practice of
offering services to hedge funds for a period of up to several months before
they actually became paying customers. (6A:1652nÐ.
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underscoring more negative aspects of the report. Op., at 6. Gradient thus

accommodated Rocker's requests to publish negative information on

Overstock for the purpose of negatively influencing the price of Overstock

shares so that Rocker could prof,rt from its existing or intended short

positions. Op., at 6.

Not only did Rocker edit the Gradient reports, Rocker also

controlled the timing of the reports. Several times Rocker requested that

Gradient delay the publication of the reports so that Rocker could establish

a shorJ position. Op., at 6.

E. The Defamatory Statements

In addition to being falsely disguised as "objective and

independent" analyses prepared by experts, the reports contained both

express and implied false statements regarding Overstock, some of which

petitioners have already been forced to concede the falsity.

In support of its claims that the Gradient reports contained

false statements regarding Overstock, Overstock submitted the declaration

of its senior vice-president of finance, David Chidester. Op., at7. Mr.

Chidester reviewed over fiffy Gradient reports on Overstock, from June

2003 through December 2005. Op., at 7. Heidentified multiple false

statements of fact about Overstock's aceounting praetiees and related

matters. Op., at 7-8.

. As the Court of Appeal reviewed in great detail, Gradient's

reports accused Overstock of, among other things, (l) intentionally

inflating its revenue to drive up its share price by using accounting methods

that substantively violated generally accepted accounting principles

("GAu{P"), as well as severely overstating its cash flow, (2) hiding losses

connected to a purchase of bulk d,iamonds, and (3) subjecting shareholders

557900021351676v4 9



to millions in losses via a stock buy-back program. Op., at 12-22. l\/k.

Chidester demonstrated that these allegations were provably false, and

Gradient admitted the falsity of its statements regarding the stock buy-back

program to the Court of Appeal. Op., at 20 (observing that Gradient

eventually admitted that its assertion that Overstock would have to pay out

$13.9 million for a stock buy-back program was false).

Each of these three categories of false statements is discussed

below. The consistent theme of the Gradient reports was that Overstock

was intentionally falsiffing its accounting in order to drive up its share

price, i.e., committing accounting fraud and securities fraud. These

explosive accusations lacked any foundation.

1. Overstock's Revenue Recognition Model

Effective July 1, 2003, Overstock began accounting for

ievenue received in fulflrllment partner transactions on a gross basis as

opposed to a net basis. Op., at 12. Overstock made this change from net to

gross because it had assumed an inventory risk, and Overstock's outside

auditor determined that the change was proper and complied with the

criteria specified by the Financial Accounting Standards Board ("FASB").

Op., at 12.

Gradient relentlessly at-tac.k-ed Overstock's reve.nue

recognition accounting, alleging that:

o Overstock is "misstating revenues through a
substantive violation of GAAP"; Op., at 12

. "the amount of [inventory] risk borne by OSTK4 is
virtually nil"; Oþ., at12'

o Overstock has therefore "materiallv overstated its sales
since July 1,2003"; Op., at 13

o OSTK is Overstock's stock symbol.

l0557900O21351676v4



o "the company changed its revenue policy in order to
drive its Ëtrarê pricõhigher"; Op., it tl -

o 
ilìi:+: H: ffiå Sff i"H'i,:i,',-q,':å:,1ir Tl3ti;
at"; Op., at 13

o Gradient's "professional opinion" is that any argument
that gross revenue recognition is appropriate is
"corñplete balderdash";"Op., at l3''

. the contemporaneous resignation of the CFO "was
(and still is) a signiflrcant õoncern"; Op., at 13-14

o in addition to revenue inflation. Overstock's cash flow
was also artificially and "severely" overstated by float
cash; Op., at 14

In sum, Gradient accused Overstock of intentionally inflating its revenues

by changing its revenue recognition policy so that Overstock could "drive

its share price higher." To hide its wrongdoing, Gradient continued,

Overstock falsely stated to investors that the change was required because

of inventory risk (which was "complete balderdash"), and, on top of all

that, Gradient accused Overstock of also severely inflating its cash flow

numbers. In Mr. Chidester's declaration, hoïr/ever, Overstock showed that

its accounting practices were correct and motivated by GAAP, not any

desire to defraud investors. Op., at 15-16, l8-19 & n.15. Nonetheless,

petitioners casually dismiss their statements as too "minor" and "debatable"

to be actionable-apparently believing that false allegations of deliberate

accounting fraud is free speech and the right of all market manipulators.

Gradient Br., at 5.

2. Overstock's Purchase of Bulk Diamonds

In late 2004,a variable interest entity ("VIE") purchased

diamonds on behalf of Overstock. Op., at 19. Per accounting rules, the

financial statements of the VIE were consolidated with Overstock's

financial statements. Op., at19.

lls57900021351676v4



In a series of reports, Gradient attacked Overstock's

accounting, claiming that Overstock was misusing the VIE to report the

benefits of the jewelry business while hiding half of its losses. Op., at 19.

Gradient's report further asserted that the use of the VIE was motivated by

"cosmetic earnings management." Op. at 19-20.

Overstock demonstrated that, in reality, all of the components

of the VIE's financial statements (including all losses) would be

incorporated within Overstock's financial statements, that the use of the

VIE was proper and required under accounting rules, and considerations of

cosmetic earnings management had nothing to do with the VIE's

accounting treatment. Op., at20.

3. Overstock's Stock Buy-Back Program

Gradient also assailed Overstock2s stock buy-back program

and asserted that Oúerstock was "on the hook to pay out an additional $13.9

million" as a consequence of the program. Opl, at20.

Overstock again showed that Gradient's report was false

because the amount that Overstock could pay outwas fixed from inception

and there \ilas no possible additional payout obligation. Op., at20.

Gradient admits in a footnote that its statement was false, but tries to

dismiss its statement as an'oisolated error." Gradient Br., at 13 n-17. Of

course, it is not isolated, as Gradient's reports also made false accusations

regarding Overstock's inflated revenue recognition, overstated cash flow,

and improper use of the VIE, as shown above.

F. The Damage to Overstock

Gradient published at least 20 negative reports on Overstock

in the first half of 2005. See supra, at 8. By July 2005, Overstock's share

price had dropped by more than half during that same time span. (34:

55790o02t351676v4 12



0822). Rocker thus profited from short-selling Overstock while Gradient

achieved its goal of earning more fees and having another successful

"blow-up" to add to its future marketing.

while overstock's price drop was cause for celebration at

Gradient and Rocker, it was no laughing matter for overstock. The

performance of Overstock's stock is a major factor in its relationships with

its lenders, suppliers, banks, investors, customers and the media. op., at g.

As a result of the stock drop, overstock had its line of credit halved, which

forced it to draw down on another, more expensive line of credit. op., at g.

The halving of its credit line also delayed its receipt of inventory and

increased the amount charged to overstock's vendors. op., at g.

overstock was also hampered in its ability to use stock to acquire

companies and raise additional qapital. Op., a! g.

III. THERE IS NO GROUND FOR SUPREME COURT
REVIE\ry

A. There.is no split-in authority as to the burden of
proof in responding to an airti-Sl,lpp motion.

The burden on a plaintiff in responding to an anti-Sl-App

motion is well settled. cal. code civ. proc. 
$ 425.16(b)(l) provides that a

court should strike a cause of action within the scope of the stafute ,.unless

the court determines that the plaintiff has established that there is a

probability that the plaintiff will prevail on its claim.,' Accord,op., at 9

(citing the statute). cal. code civ. proc. $ 425.16(b)(2) instrucrs the courr

to "consider the pleadings, and supporting and opposing affidavits.,' The

court of Appeal enforced this subsection, recuiring overstock to ..set forth

evidence that would be admissible at trial." op., at 9. overstock's libel

clairn required evidence of defamatory statements made rvith knowledge of
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their falsity or with reckless disregard of their truth or falsity. op., at l0-

I 1.5

In order to establish a probability of prevailing, a plaintiff

need only state and substantiate a legally sufficient claim. Novellier v.

sletten,2g cal.4h 82, 88 (2002); l(ilsonv. parker, covert & chídester,2g

cal. 4ú 8l l, 821 (2002)i. "Put another way, the plaintiff must demonstrate

that the complaint is both legally suff,rcient and supported by a suff,rcient

prima facie showing of facts to sustain a favorable judgment if the evidence

submitted by the plaintiffis credited." Navellter,2g Cal.4ft at gg-g9;

Wílson,28 Cal,4ù at82l; accord,Op., at 9. In deciding the question of
potential merit, the court "does notweìgh the credibility or comparative

probative strength of competing evidence." ll'ilson,28 Cal.4ú atB2l

(emphasis in original); accord, op., at 10. The anti-sl-App statute is thus

designed to weed out those cases that lack even ,.minimal merit.,'

Navellier,2g Cal.4ú at 89; accord,Op., at 10.

Every statement in the Court of Appeal,s discussion is thus

backed up by Supreme court authority and the statute itself. Indeed, every

aspect of the court of Appeal's legal summary was recently restated in

Taus v. Lofius,40 Cal.4th 683 (2007). There, the Supreme Court

reaffirmed that a plaintiffneed only make out a "prima facie showing of
facts," that the court should not weigh the credibility or comparative

5 Rocker bizan¡ely claims that the defamation claim must be dismissed
because Overstock didnot offer a statistical regression analysis in supoort
of a non-existent damages element. Rocker BrI, at 19-20 & n.8. parääeès
are not an element of libel per se, where the defamatory meanine is evi¿fent
from tþ statement itself. Palm springs Tennis club vi Ronsel.i3 cal.
âpp.4"' l, 5 (1999). As Gradient ackñowledges, Overstoclãhás claims for
fib-e!-per se. Gradient Br., at12. Moreover, Rocker cites no california law
holding that damages for defamation can _only be proved by a statistical
regression analysis or that such an analysis should be subniitted before
expert disclosures even begin
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probative strength of competing evidence, and that the "Legislature did not

intend that a court, in ruling on a motion to strike under this stafute, would

weigh conflicting evidence to determine whether it is more probable than

not that plaintiffwill prevail on the claim, but rather intended to establish a

summary-judgment-like procedure... ." Id. at7l3-14. Thus, the bottom

line is that a legally sufficient claim supported by aprima facie showing of

supporting facts is all that is needed "at the earliest stages of litigation."6

Id. at7l4.

Faced with the need to contrive some purported split in legal

authority, Gradient claims that the Court of Appeal revolutionized anti-

SLAPP law by holding that Overstock needed only to show "a probability

thatit will be able to produce atffial" the evidence necessary to oppose the

anti-SLAPP motion, which was a "'wait-and-see' standard" in conflict with

the normal summary-judgment style approach. Gradient Br., at2,17

(emphasis in original). Rocker parrots this argumen! stating that "[t]he

court below held the plaintiff only had to demonstrate that it 'can produce;

evidence of actual malice at trial as opposed to actually producing such

evidence in response to the motion to strike." Rocker Br., at 17,20. ltis
telling that petitioners feel compelled to resort to such intellectual

dishnnesfv fn creafe a nrrrnnrtcrl cnlit in a¡rfhnrifv

u Gtudient selectively quotes the Court of Appeal in order to argue
that the court ignored the þrôper evidentiary standârd in favor of "ari
especially forgiving burdén."' Gradient Br., at 20. Correctly quoted, the
Court of Appeal stated that "[the burden] is not high: V/e do not weigh
credibilitv.-ñor do we evaluatè the weiehi of the elidence." Oo.. at lõ.
That is stiáieht from multiple SupremõCourt ooinions. as showá above.
Gradient om--its part of the äuote änd tacks on añother: t'fthe burdenl is not
high...Only a cäuse of actiôn that lacks'even minimal ñrerit' constTtutes
SLAPP." Gradient Br., at 21. Bv manipulatine leeal authority in this
manner, Gradient tries io make iíappeai that th-e Cóurt of Apfeal did not
follow precedent.
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Nowhere did the Court of Appeal hold that Overstock could

merely show a probability thatit would discover evidence in the future

rather than present evidence in response to the anti-SLAPp motion. As

clearly stated in the opinion, the Court of Appeal required overstock to "set

forth evidence that would be admissible at trial."1 op., at 9. lndeed, the

court of Appeal examined in depth overstock's evidence-the evidence

actually submitted-to see if it satisfied the actual malice standard. ,seø

e.g., Op., at23 (reviewing what "[t]he evidence showed,'regarding the

malice of Gradient), op., at26-27 (reviewing the evidence of malice as to

Rocker). Gradient and Rocker argue the significance of that evidence at

length, ignoring the contradiction in their efforts to reargue the evidence

and concurrently claim that the Court of Appeal did not require evidence.

In sum, there is no doubt that the Overstock court in fact based its decision

on admissible evidence that was submitted in the form of declarations. as

required by statute.

Petitioners try to denigrate the Court's review of the

evidence, but such attacks have nothing to do with whether there is a split

in authority. For example, Gradient contends that the court of Appeal

"speculated," based on "atmospherics," that Overstock.omay be able to

prove malice if allowed to conduct costly, speech-chilling diseovery."

Gradient Br., at 2. Gradient may wish to dismiss demonstrably false

' Of cgqse,-jn ruling on anti-SI,{PP g¡ summary judgment motions
courts reggþly discus-s what a plaintiff '\vill,,' .koul dl' ,,lan,,'or ..could,'
show at trial because the whole point of such motions is to deiermine
whether there will be an issue of fact for the iurv if a triat istreiã. sr" . e.s.-
Irlte.Oak PuQlXþtng Co. v. Cohagan,2i4 CäL.Ãpp. 3d t277, t29I flgtï'
(staqlng that the lssue on summary judgment was whether plaintiff .'can
pro$yce clear and convincir-rg evidénce of actual malice at-trial',).
Petitioners absurdly argue thãt this uSe of the fi¡ture tense meanó that courts
are not requiring the submission of evidence in response to the motion.
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statements (as proven by Mr. Chidester's declaration) made in support of a

short-selling schemé (as proven by four declarations of former employees)

as "atmospherics," but that is simply Gradient's own selÊserving effort to

ignore, mischaract errze,misstate and otherwise distort the facts. It has

nothing to do with legal standards.

Finally, petitioners argue that there is a split between

Overstock and Christian Research Instítute v. Alnor,l48 Cal. App. 4ù 7t

(2007), but the Overstock opinion expresses no disagreement with the

Chrístian Research opinion published three months earlier. Petitioners

ássert that Chrístian Researcl¡ follows the prevailing evidentiary standard

whereas the Overstock court"adopted" the "other standard" set forth in

Ampex Corp. v. Cargle,128 Cal. App. 4* 1569 (2005). GradientBr., at2.

T1ne Overstock court cfted Ampex as the source of the proposition that a

plaintiff must establish a probability that it "can produce" at trial clear and

convincing evidence of malice, which is the basis for petitioners' semantic

argument that acfual evidence was not required. Rocker Br., at 17; accord,

Gradient Br., at 2. YetinAmpex,after purportedly opening the door to

speculation about what evidence plaintiffs "can produce" in discovery, the

court held that plaintiffs "have not produced any evidence or inferences

frnm pr¡irlenne)) clrnr¡¡inc malino an¿l cranfo¡l f}¡a qnfi-QT 
^DÞ 

mafinnrrrvvrr¡16 ¡r¡grrvv qrg 
614¡¡tvu u¡v qtlt-9Ll u r ¡llvttvtl.

Ampex, 128 Cal.App. 4* at 1578. Thus, the Ampex court in fact considered

the evidence actually súbmitted, just as the Overstock court did, and no

"other standard" exists.

As for Christian Research,petitioners assert that it reaffirms

that a plaintiff must submit actual evidence in response to an anti-SLAPP

motion rather than speculate about what evidence might be revealed in

discorrery. Gradient Br., at 17; Rocker Br., at 3. Accordingly, petitioners
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do not contend that Christian Researchbroke ne\il ground, nor does that the

opinion make any such claim. The questionin Christtan Researchthat

prompted a dissent in that case was the "application of the law to the facts

in this case."8 Christion Research,l4S Cal. App. 4* at 93 (J. Rylaarsdam,

dissenting). Likewise, the application of law to fact is the basis for

petitioners' disagreement with the OverstocÉ decision. No court has stated

that two conflicting legal standards have emerged, nor have they.

B. There is no split in authority regarding who may be
Iiable for taking a responsible part in the
publication of defamatory material.

One who takes a responsible part in apublication of

defamatory material may be held liable for the publication. Shively v.

Bozanich,3l Cal. 4ú 1230,1245 (2003). Participating in the editing of a

publication constitutes taking a responsible part. Jones v. Calder,13S Cal.

App. 3d t28, 134 (1982). There is no requirement that a person who takes

a responsible part must have specifically drafted the defamatory language

in question; of course, if that were the case, only authors could be liable.

See id. at 130 (both author and editor sued as responsible parties).

Rocker did more than just take a responsible part in the

pubiication of the defamatory material; in fâct, Rocker was the very reason

fhat fha rlpfamqfnnt mqteriql r¡¡oc nr¡lrliahp¡l Ác focfifìo¡l fn l-r¡ I\¡frsvrsurslvrJ rusùvr¡s¡ vrsù lJuv¡rJ¡¡vs. ¡ rù lvùùl¡¡vu Lv vJ Lf g.

Anifantis, at Rocker's request Gradient wrote reports on Overstock that

graded the company a "D" or "F." Mr. Rocker, the fund's principal, was

frequently in contact by telephone with Mr. Vickrey, Gradient's editor-in-

* The maiority similarly noted that the plaintiffs mieht have met their
burden if thev"had-simplv súbmitted a declaræion from a"third oartv
supporting ttieir claim. i¿. at93. Here, Overstock did not merêly filege
malice based on Overstock's own beliefs; instead, Overstock submitted
evidence from third parties with inside knowledge of petitioners' activities.
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chief, concerning Rocker's requests for negative reports. Rocker edited the

reports and supplied negative information to make them more negative.

Rocker controlled the timing of the reports so that Rocker could build up a

short position. There never would have been a flurry of 50 defamatory

reports if Rocker had not requested this flood of negative reporting in

support of its short-selling.

Rocker claims that there is a "split in authority,'regarding

who can be held liable as a responsible party, Rocker Br., at 25, but no

court has referred to any split in authority or any disagreement at all.

Rocker's imagined sptit in authority is between the Court of Appeal,s

factual finding that Rocker took a responsible part in the publication of the

material, see Op., at26, andRocker's own self-serving view of the facts

that it had no reason to know of or investigate the falsity of the statements

(apparently including its own false statement that it insisted Gradient add,

i.e., that no subscriber had requested a report on Overstock).

Rocker relies heavily on cases regarding the liability of
distributors of defamatory statements, such as bookstore owners and

magazine stands. ,see Rocker Br., at 23. Rocker also cites to section 581

of the Restatement (Second) of Torts concerning the liability of

distributors. Rocker Br., at 23. This !sr¡,,, to the extent it could apply, does

not aid Rocker's cause. Rocker asserts that a distributor cannot be liable

unless it "knows," "has reason to know," or "kno\ils facts that would

impose a duty to investigate" whether the material was defamatory. Rocker

Br., at 23-24. Rocker certainly had reason to know of and investigate the

accuracy of reports which Rocker \ryas cornmissioning, editing and

manipulating the timing of expressly to aid in its short-selling-as testified

to by former employees. This case is nothing like the cases cited by
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Rocker, which involve innocent booksellers, authors whose work was

altered without their knowledge, and the like. ,see a/so Restatement

(second) of rorts, g 581 cmt. c (contrasting the liability ofpersons

involved in preparing a false publication and who would be expected to

know or find out the accvÍacy of the publication with those persons who

merely distribute a publication which they had no involvement whatsoever

in preparing).

Rocker also tries to invent a new legal requirement that the

plaintiff show that the defendant had control over the content of the

publication. Rocker Br., at 25. If control over the content of a publication

were a requirement for liability, then there could bq no liability based on

taking a responsible part in the publication of defamatory material because

only one defendant-the one with control-could be liable. In addition to

being another legal invention of the petitioners, Rocker obviously had

substantial control as the reports were being published in response to

Rocker's solicitations and their content was altered by Rocker.

Nowhere has Rocker shown that there is any split in authority

or other uncertainty among the courts of appeal about when liability may be

imposed on a defendant who takes a responsible part in the publication of
defamatory materia!.

C. The scope of the UCL has nothing to do with
freedom of speech and does not lùarrant review.

Rocker asks the court to grant review of the denial of its

demurrer to overstock's ucl- claim that petitioners engaged in unfair

business practices and false advertising by intentionally disseminating

negative and false reports on overstock that were represented to be

independent and objective. see op., at 28 (outlining overstock's claim).
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Rocker contends that California's unfair competition law ("UCL'), as set

forth in Sections l7200and 17500 of the Business & Professions Code,

excludes securities transactions. Rocker relies on Bowen v. Zíasun Tech-,

Inc., 116 Cal. App. 4* 777,788 (2004),which held rhar rransac-tions

involving the purchase or sale of securities fall outside the scope of the

\UCL.

Rockeris assertion has nothing to do with freedom of speech,

ihe First Amendment, or anti-SLAPP motions. Demurrers are not

reviewable on interlocutory review, and the Court should reject Rocker's

effort to obtain review of a nonappealable issue.

In addition to lacking any right to interlocutory review, the

.issue raised in Bowen was not raised here. As the Court of Appeal

observed, Overstock's claims do not arise from stock transactions. Op.; at

29. Bowen and the cases on which it rests all concem fraud in the sale of

securities, and Bowendoes not encompass all situations where securities

are somehow implicated, but not purchased or sold. Striglíabottí v.

Franklin Resources, lnc.,2005 WL 645529, at *9 (N.D. Cal. Mar. 7 ,2005)

(flrnding Bowen inapplicable to scheme to overcharge investors in the

management of securities). The regular dissemination of the defamatory

^ ----^L^^^ ^- -^l^ ^f --^---:¿:^ ^^-----:t:^- -.:^- ^arçPuI[l' \/vitti rluL a Purçuaüç ut tatç ul strçul'luçs, uI ¡1 titiçufl]lçs uaItSaç[IUII ¿1[

all.

The question of wheth er Bowen correctly found that the

purchase or sale of securities falls outside the scope of the UCL is not

presented here. Overstock's UCL claim raises no issue regarding the

purchase or sale of securities, and the Court should not gant review to

consider the holding of another case that is not squarely on point.
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IV. DEFENDANTS' FACTI'AL ARGT]MENTS HAVE NO
MERIT

Petitioners argue that there is no evidence of falsity because

accusations of accounting fraud are just a matter of opinion. Petitioners

further contend that there is insufficient evidence of malice. Neither

contention is accurate or warrants review.

A. There is sufficient evidence of falsity,

Expressions of "opinion" may often imply an assertion of

objective fact, such as an assertion that someone is a liar. Op., at 1l (citing

Mílkovíchv. Lorain Journal Co.,497 U.S. l, 17 (1990)). Even if the

speaker discloses the basis for his opinion, if the disclosed facts are either

incorrect or incomplete, or if his assessment of them is qrroneous, the

statement will still constitute a false statement of fact.e Op., at 11.

In determining whether a statement is actionable, courts

examine the totality of the circumstances, starting with the language of the

statements at issue. Ruiz v. Harbor Vìew Communtty Assoc.,l34Cal. App.

4ú 1456,l47l (2005). Here, Gradient made numerous false statements that

generally accused Overstock of (1) intentionally inflating its revenue to

drive up its share price by using accounting methods that substantively

violated GAAP, and also overstating its cash flow, (2) hiding losses as part

^f ^ ----^L^^^ ^fl--ll- J:^*^-l^ ^-l /t\ ^..L:^^+:-^ ^L^-^L^lJ^-^ +^ 
-:ll:^-^ul ¡1 Purulralùç ur uurÄ. utalrllutluù, ¡1rru (J,, ItuuJçutlrrË, òrl<lrçrrlJ[rçlù LU rlflrllr,rilù

e The CFA Institute, whose amicus brief was considered by the Court
of Aooeal. submits an amicus letter claimine that Gradient lost its anti-
SL^{ÞÞ môtion because its reports were notYkritten in the form of loose,
figurative, or hyperbolic lanÊilaee." Letter of CFA Institute, at 3. This iÁ
as-disineehuouÁäs oetitioneís' léeal arzuments. Gradient lost its anti-
SLAPPäotion becäuse the Couríof Aõpeal found it made false
accusations of accounting fraud with aðtual malice in support of a market
manipulation scherne. The CFA Institute concludes that Overstock's
remeily should be limited to speaking out in its defense, i.e., de facto
immuríity for CFA members.'The Süpreme Court has fejecied immunity
even forä newspaper's coverage of pðlitical campaigns.' Harte-Hanks '
C ommunic atio ris, inc. v. C onnãughøn, 49 1 U. S.'65 7-, 6 87- 8 I ( I 9S9).
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in losses via a stock buy-back program. Op., at 12-22. Gradient never cites

the actual language used in making these accusations because the language

belies Gradient's claim that the statemeirts were mere opinion.

Gradient generically and expediently characterizes its

statements as "detailed reports on controversial, technical subjects" and

then concludes that such reports are automatically protected opinion.

Gradient Br., at 25. When one examines the actual language of the

statements, however, there is nothing difficult to grasp about factual

assertions that Overstock was "misstating revenues through a substantive

violationofGAAP,''op.,at|2,orthat..theamountof[inventory]risk

borne by OSTK is virtually nil," Op., at 12, or that Overstock has therefore

"materially overstated its sales since July 1,2003," Op., at 13, or that "the

company changed its revenue policy in order to drive its share price

higher," Op., at 13. There is no law thatwould exempt these sorts of

defamatory statements as mere opinion, and there exist no accurate,

disclosed facts that wouldjustiff the statements. The same is true for

Gradient's statements that Overstock was hiding losses via variable interest

entities or subjecting shareholders to millions in losses via stock buy-back

program. These are false statements of fact, plain and simple.

Recåuse it cannot defend the text of the defännatorv

statements it actually made, Gradient creates an abstract and convoluted

fiction about how the Court of Appeal differentiated statements of fact from

statements of opinion. Specifically, Gradient tries to mislead this Court

into believing that the Court of Appeal held that there were "four

nonactionable categories of speech" and further held that the four

calegories did not survive Milkovích: "the Overstock decision enumerates

and specifically identifies each of the four nonactionable categories-and
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then gives them the back of the hand, implying that they somehow have

been superseded by the Mílkovich 'implied assertion of fact' doctrine."

Gradient Br., at 26. lntruth, the Court of Appeal never adopted any set of

four nonactionable categories of speech, nor did it give them "the back of

the hand" or hold that they were superseded by Milkovtcå. Gradient offers

no supporting citations for the false holding it attributes to the Court of

Appeal fiust as it failed to cite any authority for the false holding that the

Court of Appeal did not require actual evidence in response to the motion).

Gradient claims that "[t]he four nonactionable categories

¿¡s-fs quote the Overstock decision-'(l) "opinions based on fully

disclosed fact"; (2) "rational interpretations of ambiguous sources"; (3)

"statements embodying complex and debatable technical judgments"; [and]

(4) "statements too inexact or subjective to be proved true or false.""'

Gradient Br., at 25-26. However, Gradient is not quoting the Overstock

court; rather, it is quotingthe Overstock court's quotation of Gradient's

own contentions in its briefing. See Op., at 14 (reciting that Gradient

asserted four categories of nonactionable speech). There is no law holding

that every statement must be held up against each one of Gradient's four

mythical categories.

Â êo- rlo',^+;-^ .^ 
-"^L 
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of nonactionable speech," Gradient fails to show how any of the categories

would be relevant here. Nowhere does Gradient show that it disclosed

accurate facts evidencing that Overstock had inflated its revenue numbers,

or severely overstated its cash flow, or misused a variable interest entity to

hide losses, or actually put its shareholders on the hook for millions in

losses because of the stock buy-back program. Nor does Gradient show

how it was merely interpreting ambiguous sources or making statements
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that cannot be shown to be true or false (and Gradient has already admitted

the falsity of the accusations regarding the stock buy-back program).

Gradient finally gets to its point when it contends that

statements attacking a company's accounting practices can never be

actionable because there is no "right or \ilrong answer" to any accounting

qúestion-ever.lo Gradient Br., at 30. To devise this astonishing assertion,

which will certainly come as news to the SEC, Gradient attempts to import

and distort federal securities cases where courts have sometimes held-

under highly specific facts and circumstances-that a plaintiff had failed to

state a Rule l0b-5 claim. Wtrile revenue recognition and other accounting

issues may sometimes bea question ofjudgment in the arcane interstices of

accounting and federal securities law, it does not follow that

straightforward accounting issues are always a question ofjudgment in a

securities case or otherwise. " 5"", e.g., Nurs:íng Home Pension Fund v.

l0 An associate accounting professor, J. Edward Ketz of Penn State
University, disagrees and state-sihat there is a "set of right ans\ryers, a set of
.wrong ansv/ers and a set of debatable answers." Amicus Letter of J.
Edward Ketz. at 3. Professor Ketz seems to have no trouble discernine an
accountins frãud-the wrons answer-when assertine that there were"
several thõusand accounting?auds in the past decade] Id., at l-2. His
apparent obiection is that th-e Court of Apóeals denied t¡e-anti-Stapp
môtion in spite of Overstock's alleged "flimsy evidence." Id., at l.
D-^f^^^^- tÌ^+- Ã^^^ -^+ il^-+lß, -.,X^+ :.,¡:^:^í ^,,^tiÆ^^+i^-^ L^ r^^^ +^r rtJr9ùù\J¡ l\çl¿ (¡lJçò llt L t(¡çllUty WII4t lt¡l¡ltvl4l LllllllllMlttJltò llç fIAù ll,
distinguish what evidence is sufticient"to satisff California's anti-SLAPP
law, or why the Supreme Court should grant review to reconsider which
statements in the reports were rieht. vrrons or merelv debatable.Ir A University of San Dieg"o accountíng professor, Thomas Dalton,
posits that there aré "millions of variables" iñ äccountiie and that there ôan-never 

be a correct opinion. Amicus Letter of Thomas Dãlton. at 2.
Ironically, Professoi Dalton cites the Enron debacle, where the Enron
defendants would have been only to happy to agree that there are never
right and wrong ans\¡rers in accoi¡nting. Þrofesíor Dalton further objects to
the Court of Appeal's pumorted decision that a defamation suit can oroceed
"wíthout províding eviderîce of malice.",Id. (emphasis in original). '
Professor Dalton shows the same lack of concern for supporting citations as
Gradient does. Coincidentally, Gradient's website discfoses thãt Mr.
Vickrey was aR accounting professor at University of San Diego.
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Oracle Corp.,380 F.3d 1226,1228,IZT eth Cir. 2004) (inflated revenue

was basis for securities fraud claim); cooper v. Ptckett, 137 F.3d 616, 626

(9ú cir. lggT) (a company that overstates its revenues makes farse or

misleading statements of fact actionable under the federal securities laws).

Here, Gradient boldly and unequivocally asserted that overstock was

cooking its books in multiple ways in order to inflate its share price. While

Gradient now talks about there being no "right or vïrong answer" as to how

overstock recorded its revenue and says that "reasonable persons might

disagree," back at the time Gradient did not use such mushy language-

which is why Gradient so conscientiously avoids citing the language from

its own reports.

Because Gradient cannot cite any ç¿5s-wþsther within

Gradient's four purported categories or othefwise-that finds comparable

statements to be nonactionable opinion, Gradient vaguely concludes that its

false accusations of accounting fraud are "immunized" by alr four
i'doctrines."l2 Gradient Br., at29. Gradient thus seeks an open invitation

to reargue to the Supreme Court whether the false statements constifute

protected opinion, an issue that was amply considered and disposed of by

the Court of Appeal and that is generic to any defamation case.

B. There is sufficient evidence of malice.

A defamatory statement is made with,.actual malice,, when it

is made with knowledge of falsity or reckless disregard as to its truth or

falsity. New York Times Co. v. Sullivan, 376 U.S. 254,280 096Ð;
Khawar v. Globe International fnc.,19 CaL.4th254,275 (1995).

r2 If short sellers are immunized from liability in making allegations of
accounting fraud, it will be open season on compánies. and h"onest"investors
will be confused by a flood olfalse information.
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Although the concept of reckless disregard for the truth "cannot be fully

encompassed in one infallible definition," it includes a defendant who

makes a false publication with "a high degree of awareness of ... probable

falsity" or who must have entertained "serious doubts as to the truth of his

publication ." Harte-Hanl<s Communications, Inc. v. Connaughton, 491

U.S. 657, 667 (lg}g); accord, St. Amant v. Thompson,390lJ.S.727,73l

(1968). When inaction is likely a product of a deliberate decision not to

acquire knowledge of facts that might conf,rrm probable falsity, actual

malice exists. Harte-Hanks,49l U.S. at 692.

The defendant's reckless disregard for truth or falsity may be

shown by circumstantial evidence. Reader's Digest Association, Inc. v.

Superior Court, 37 Ca1.3d244,257 (1984);see also Harte-Hanks,4gl

U.S. at 686 (actual malice can be defined only on a case-by-case basis).

ÍEvidence of negligence, of motive and of intent may be adduced for the

purpose of establishing, by cumulation and by appropriate inferences, the

fact of a defendant's recklessness or of his knowledge of falsþ." Reader's

Digest,37 Cal.3d at257. There are many factors that can show a

defendant "had serious doubts regarding the truth of his publication,"

including the following: the defendant's failure to adequately investigate,

^-l L^^+:l:e. +^--.^-l +L^ -l^:-+:ff ^--¡ -^l:^-^ l--^--- +^¿1lrËçr .llttt tlusltltLy luwaltu uIç Prallrull, ¿ltl(t tEllat¡utt uPult suuruçJ Ãr¡rrwrl r.r,

be unreliable or biased against the plaintiff. /d. Financial motive is also a

relevant factor in the actual malice inquiry. Kaelín v- Globe

Communìcations, Inc. 162F.3d 1036, 1042 (9th Cir. 1998) (considering a

tabloid's financial motive as part of the totality of circumstances evidencing

aotual malice). An infer,ence of actual malice can also be drawn when a

defendant's analysis was designed to arrive at apredetermined conclusion.

Suzukí Motor Corp- v. Consumers Union of United Støtes, Inc.,330F.3d
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I I10, I135 (9th Cir, 2003) (evidence that the defendant's test was designed

to support its conclusion that plaintiff s vehicle rolled over too easily was

sufflrcient to prove actual malice); see also Harte-Hanlcs, 491U.S. at 684

(newspaper decided to publish unsubstantiated allegations against political

candidate to support its overall attack on candidate in spite of lacking

credible source for the allegations).

The totality of the circumstances show, clearly and

convincingly, a predetermined plan to drive down the price of Overstock

through a deluge of negative reports that were recklessly prepared with no

regard for their truth or falsity. As both petitioners took a responsible part

in their production, they cannot try to pass the buck to their respective co-

defendant. The reports unequivocally and harshly accuse Overstock of

using phony accounting schemes to overstate its financials in order drive up

its stock price. These allegations of accounting fraud were false, as

petitioners are being forced to admit grudgingly. Gradient and Rocker

coordinated the timing of the reports to support Rocker's short-selling

schemes. In order to maintain the appearance of independence and

objectivity, Rocker insisted that Gradient falsely state that the reports-

which were being prepared at Rocker's request-were not prepared at the

ra¡rrao+ ^f ^ .'.t .^-;l^-- 1!-^Åi^ + --,{ D^^l-^ +L"- €'ll-' ^i{-,-^'¡ +^ +L^rwYuwùL vr 4 ùuuùvlruu. ur4urwrlf crlu l\uvÀvr wvrv Llruù rurrJ 4LLutrç|!¡ tl, Lttç

need to preserve the appearance that the report was independent and fair,

not subject to manipulation at the request of a hedge fund.l3 In sum, when

the very purpose of Gradient and Rocker's 5O-report attack was to drive

down the stock price of Overstock, and when the two parties assist each

t3 The CFA Institute's amicus letter cites the oblieations of
independence, objectivity and profession4lism, yet tuiñs a blind eye toward
the obvious failure of Gradient to maintain that independence.
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other in piling on negative and false information in support of that attack,

the question as to whether they had malice ans\ilers itself.

Petitioners' effort to reargue the facts is not compelling.

Rather than consider the cumulation of inferences and totality of the

circumstances as the law provides, Gradient argu€s that it can be held liable

only if Rocker specifically drafted the false and defamatory statements in

the reports. Op., at24; Gradient Br., at 21. That is a non sequitur, as

Gradient can certainly be liable for publishing defamatory reports that it

participated in drafting and published in furtherance of Rocker's short-

selling sch'eme (and Gradient's solicitations of a new subscriber and more

fees). Rocker, for its part, claims that Rocker's "reasons to doubt" and

"serious doubt" about the veracity of the reports cannot support an

inference of acfual malice, see Rocker Br., at 26,2l,ignoring the holding in

Harte-Hanks that reckless disregard includes situations where the defendant

entertains "serious doubts" about the truth of,the publications or

deliberately avoids asking questions of those persons in a position to

provide accurate information.

Petitioners had substantial reason to doubt the truthfulness of
their accusations of accounting fraud. For example, petitioners have been

forced to admit the falsitv of t-he statement that O,.,erstock.¡,,as putting

shareholders on the hook for millions because of its stock buy-back

program. As stated in paragraph 13 of Mr. chidester's declarâtion,

petitioners never contacted Overstock to inquire into the veracity of their

accusation. (54:1159 1[ l3). Instead, petitioners disseminated their report

into the financial media knowing that this attack would support Rocker's

short-selling efforts. This deliberate decision not to acquire knowledge of
facts that might conflrrm probable falsþ fits squarely within the definition

295579ñ0213516'16v4



of actual malice. See Harte-Hanlrs,491U.S. at 692-93 (failure to question

persons with access to the facts evidences inference of "intent to avoid the

truth" and satisfies actual malice standard). Another example is the change

in revenue recognition for inventory accounting. Overstock had explained

in conferertce calls and public filings the basis for its accounting change,

namely the assumption of inventory risk. 
^See 

Chidester Decl., tf 5

(54:l155-56 tf 5). Aware of the true facts, petitioners nonetheless issued

their report declaring that Overstock had no inventory risk, that Overstock's

explanation was "complete balderdash," thatOverstock's change was

designed to inflate its share price and that the SEC should investigate.

Thus, petitioners had been informed by Overstock of the falsity of their

claim that Overstock was fraudulently inflating its share price via a revenue

recognition change, yet made the charge without foundation and even

called for an SEC investigation. These circumstances show that

petitioners' comparison of themselves to medical researchers,

environmental advocates or honest reporters is absurd and offensive.

Petitioners never cite any case that bears any similarity to the

faofual circumstances here. In essence, petitioners have accused Overstock

of committing securities fraud by intentionally inflating its share price via

r¡qrinrrc qnnn¡rnfina rlenenfinna hpnno llrc ¡all fno a- QEñ i-*roofi¡afin-svvvlrr¡v¡rù, r¡v¡rvv u¡v v4r¡ ¡vr 4¡r uLv tI¡vvùttË4ttvrr.

Securities fraud creates both criminal and civil liability and is obviously

considered highly dishonest. There are no First Amendment protections for

such accusations of criminal conduct or personal dishonesty . Fisher v.

Larsen, 138 Cal. App. 3d 627,640 (1982). Where the information is from

a source known to be hostile to the subject against whom the material is to

be used, failure to investigate may support an inference of actual malice.

Id. T}ne issue is ultimately for the trier of fact . Id. As Gradient and Rocker

557900O2ß51676v4 30



were colluding to "blow up" Overstock, each was hostile to Overstock, and

neither bothered to investigate the truthfulness of the statements in the

reports because the whole point was to attack Overstock.

This Court should not grant review to give petitioners a third

bite at the apple to argue the facts supporting an inference of malice. The

fact-sensitive inquiry will not set any new principle of law or resolve any

split in authority. It will only force Overstock to respond to more tedious

mischaracterizations of the evidence. While petitioners like to claim that

Overstock has been "artful" in arguing the facts, it is petitioners that are

slippery.la For example, they repeatedly argue their innocence by stating

that Gradient was publishing reports with a "D" or "F" grade before Rocker

became a subscriber in July 2004. Gradient Br. at 15; Rocker Br., at9.

However, Rocker had been soliciting the reports back in 2003 (and Rocker

speciflrcally requested the negative reports), so their focus on when Rocker

formally became a subscriber is irrelevant. Indeed, Gradient's practice was

to solicit potential subscribers by showing them how they could blow up a

target company. Another review of the evidence will only result in more

misleading arguments about what the evidence purportedly shows.

V. CONCLUSION

Two years is enough delay. Petition for review should be

denied.

r4 Rocker and Gradient cannot eet their facts straieht on such basic
points as whether Gradient's reportJare designed prim'ãrily for short
Sellers. Compare Rocker Br., at 9 ("[T]he foõus of Gradieirt's research is to
identiff companies that are overvalued, and to explain why their valuations
qre s-r¡spqct..') with Gradient Br., at 6 (asserting thät the "vást majority" of
Gradieñt's investors are "long" investbrs).
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Dated: July 26,2007 STEIN & LUBIN LLP
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United Stêtes District Court,N.D. Califomia.
Susan STRIGLIABOTTI, et al., Plaintiffs,

FRANKLIN RESOURCES, [NC., et al.,
Defendants.

No. C 04-00883 SI.

March 7,2005.

Ronald Lovitt, Her¡ry I. Bomstein, J. Thomas
Hannan, Lovitt & Hannan, Inc., San Francisco, CA,
Gary A. Gotto, Phognix, AZ, Gretchen Freeman
Cappio, Lynn Lincoln Sarko, Michael Dean
Woerner,'Tana Lin, Keller Rohrback, I,LP, Seattle,
WA, James C. Bradley, Michael J. Brickman, Nina
H. Fields, Richardson Patrick Westbrook &.
'Brickman, Charleston, SC, Ron Kilgard, Keller
Rohrback, P.L.C., Phoenix, AZ, for Plaintiffs.
Anthony Zaccaria, Daniel A. Pollack, Edward T.
Mcdermott, Pollack & Kaminsþ, New York, NY,
Dale M. Edmondson, Meredith N. Landy,
O'Melveny & Myers, Menlo Park, CA, Jessica

Anne Hoogs, O'Melveny &. Myers LLP, San

Francisco, C{, for Defendants.

ORDER PARTIALLY GRANTING AND
PARTIALLY DENYING DEFENDANTS'

MOTION TO DISMISS
ILLSTON, J.

"l Ol February 4, 2005, the Court heard oral
argument on defendants' motion to dismiss the
complaint. Having carefully considered the
arguments of counsel and the papers submitted, the
Court hereby PARTALLY GRANTS and
PARTLALLY DENIES defendants' motion.

BACKGROI.'ND

Page I

This action is brought by shareholders of several
mufual funds ('Funds") created, sold, advised, and
managed as part of the Franklin Templeton fund
family ("the Fund Complex"). Specifically, the
Funds are Templeton Growth Fund, Franklin
Balance Sheet Investnent Fund, Franklin U.S.
Government Securities Fund, Franklin Flex Cap
Growth Fund, Franklin DynaTech Fund, Franklin
Income Fund, Franklin Small-Mid Cap Growth
Fund, Franklin Biotechnology Discovery Fund,
Mutual Shares Fund, and Franklin Utilities Fund.

First Am. Compl. ("Am.Compl.") at ![ l.Nl

FNl. On March 4, 2004, plaintiffs filed
this action on behalf of five funds; they
amended the complaint on June 3, 2004,
adding Franklin Income Fund, Franklin
Small-Mid Cap Growth Fund, Franklin
Biotechnology Discovery Fund, Mutual
Shares Fund, and Franklin Utilities Fund
as plaintiffs, and adding as defendants
Franklin Mutual Advisers, LLC, and
Franklin Templeton Services, I-LC.

Defendants a¡e Franklin Resources, Inc., Templeton
Global Advisors, Ltd., Franklin Advisory Services,
LLC, Franklin Advisers, Inc., Franklin Templeton
Distributors, Inc., Franklin Mutual Advisers, LLC;
and Franklin Ternpleton Services, LLC. Id. at n 2.
The companies are various invesÍnent advisors
affiliated with a single parent company, also a

defendant Franklin Resources, Inc. ("Franklin
Resourcçs?'), a publicly traded company
incorporated in Delaware and headquartered in San

Mateo, California. Id. Plaintiffs allege that
defendants receive advisory fees from the Funds for
investment advisory services and adminisbative
services, and these fees are based on a percentage of
the net assets of each of the Funds. Id. at I 5.
Defendants also charge distribution fees for
marketing, selling, and distributing mutual .fund
'shares to new shareholders under "Distribution Plans
" adopted pursuant to Rule l2b-1, l7 C.F.R. $

@2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.



Not Reported in F.Supp.2d

Not Reported in F.Supp.2d, 2005 WL 645529 (N.D.Cal.)
(Cite as: Not Reported in F.Supp.2d)

27\.l2b-1. Id. at !f 8. These distribution fees are
based on a percentage of the net assets of each of
the firnds in the Fund Complex and amount to more
than $7 millicin annually. Id. Plaintiffs allege that
the advisory fees charged by defendants are higher
than those for other funds for.which defendants
perform equivalent services and that the distribution
fees are excessive, in violation of Rule l2b-l and $
36(b) of the Investment Company Act ("ICA").
Plaintiffs specifically claim that, despite significant
growth in the Funds since 1983, the Funds have not
benefitted from the economies of scale and instead
have been charged advisory and distribution fees
that are disproportionately Iarge in relation to the
services provided. Id. atl 14.

Plaintiffs seek to either rescind the investmenr
advisory agreements a¡rd Distribution 'Plans and
recover the total fees charged by defendants, or, in
the alternâtive, to recover the. excess profits
resulting from economies of scale wrongfully
retained by defendants, and any other excessive
compènsation or improper payments received and
retained by defendants in breach of their fiduciary
duty under $ 36(b), 15 U.S.C. $ 80a-35(b), and
state law. Id. at I27. T\e complaint alleges (l)
breach of fiduciary duty under $ 36(b) for excessive
investment advisory fees; (2) breach of fiduciary
duty under $ 36(b) for excess profits from
economies of scale; (3) breach of flrduciary duty
under $ 36(b) for excessive Rule l2b-l distribution
fees and extaction of additional compensation for
advisory services; (4) violation of g l2(b) for
unlawful distribution plans; (5) breaçh of fiduciary
duty under Califomia law; (6) civil conspiracy to
breach fiduciary duty under California law; (7)
common .law aiding and abetting breaches of
fiduciary dup by Franklin Resources; (8) "acting rn
concert" under $ 876(b) of the Restatement
(Second) of Torts; (9) breach of Cal. Business &
Professions Code $ 17200; (10) breach of Cal.
Business & Professions Code $ 17500; and (ll)
common law unjust enrichme9t.

*2 Now before the Court is defendant's motion to
dismiss the complaint pursuant to Federal Rule of
Civil Procedure l2(b)(6). Both parties have also
filed Requests for Judicial Notice ("RIN").FN2

Page2

FN2. The Court GRANTS both RJNs.

LEGAL STANDARD

Under Federal Rule of Civil Procedure l2(b)(6), a
district court must dismiss a complaint if it fails to
state a claim upon which relief can be granted. The
question presented by a motion to dismiss is not
whether the plaintiff will prevail in the action, but
whether the plaintiff is entitled to offer evidence in
support of the claim. See Scheuer v. Rhodes, 416
u.s.232,236, 94 S.Ct. 1683, 1686, 40 L.Ed.2d 90
(1974), ovem¡led on other grounds by Davis v.
Scherer,468 U.S. 183, 104 S.Ct. 3012, 82L.Ed.2d
r39 (1984).

In answering this question, the Court must assume
that the plaintiffs allegations are true and must draw
all reasonable inferences in the plaintiffs favor. See
Usher v. City of Los Angeles, 828 F.zd 556, 561
(9th Cir.l987). Even if the face of the pleadings
suggests that the chance of recovery is remote, the
Court must allow the plaintiff to develop the case at
this stage of the proceedings. 

^See United States v.
City of Redwood City, 640 F.Zd 963, 966 (9th
Cir.l98l).

"The court may also consider documents attached
to the complaint in connection with a FRCP l2(bx6)
motion to dismiss." Parks Sch. of Business, Inc. v.
Symington, 5l F.3d 1480, l4S4 (gth Cir.l995)
(quoting Cooper v. Bell, 628 F.2d 1208, l2l0 n.2
(9th Cir.l980)). "If a plaintiff fails to attach to the
complaint the documents on which it is based,
defendant may also attach to a FRCP l2(bx6)
motion the documents referred to in the complaint."
Lee v. City of Los Angeles, 250 F.2d 668, 688-89
l9th Cir2OOllì "In a¿ldifion whcfher ren¡¡esferl nr\'--' ---'---'//-
not, the court may consider documents whose
contents are alleged in a complaint and whose
authenticity no party questions, but which are not
physically attached to the plaintiffs' pleadings." /n
re Silicon Graphics Sec. Litig., 183 F.3d 970,986
(9th Cir.1999)). "On a motion to dismiss, [the
courtl may take judicial notice of matters ... outside .

the pleadings." MGIC Indem. Corp. v. lVeisman,
803 F.2d 500, 504 (9th Cir.l986).

If the Court dismisses the complaint, it must then
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